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- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
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2a )□ This action is FINAL. 2b)n This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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4) ^ Claim(s) 1^ is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) n Claim(s) is/are allowed. 

6) n Claim(s) is/are rejected. 

?)□ Clalm(s) is/are objected to. 

8) IEI Claim(s) 1^ are subject to restriction and/or election requirement. 

Application Papers 
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DETAILED ACTION 

Claims 1-8 are pending in tliis application. 

Election/Restrictions 

1 . This application contains claims directed to more than one species of the generic 
invention. These species are deemed to lack unity of invention because they are not so 
linked as to form a single general inventive concept under PCT Rule 13.1 . 

The species are as follows: 

Different cyclic depsipeptide due to different variables; 
Different ABC transporter: MDR protein, CDR1 protein, CDR2 protein, or PDR5 
protein. 

2. Applicant is required, in reply to this action, to elect a single species to which the 
claims shall be restricted if no generic claim is finally held to be allowable. The reply 
must also identify the claims readable on the elected species, including any claims 
subsequently added. An argument that a claim is allowable or that all claims are 
generic is considered non-responsive unless accompanied by an election. 

3. Upon the allowance of a generic claim, applicant will be entitled to consideration 
of claims to additional species which are written in dependent form or otherwise include 
all the limitations of an allowed generic claim as provided by 37 CFR 1.141. If claims 
are added after the election, applicant must indicate which are readable upon the 
elected species. MPEP § 809.02(a). 

4. The claims are deemed to correspond to the species listed above in the following 
manner: 

Claims 2-7 
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The following claim(s) are generic: Claims 1 and 8. 

5. The species listed above do not relate to a single general inventive concept 
under PCT Rule 13.1 because, under PCT Rule 13.2, the species lack the same or 
corresponding special technical features for the following reasons: Different cyclic 
depsipeptides are patentably independent and distinct due to different variables having 
different components, leading to different structures. For example, a cyclic depsipeptide 
comprising R1 is hydroxyalkyi, R2 is arylalkoxycarbonylalkyi, R3 is branched alkyi 
(branched propyl), R4 is carboxyalkyi, R5 is guanidinoalkyl, and R6 is 
alkoxycarbonylalkyi has a different structure than a cyclic depsipeptide comprising R1 is 
alkylaminoalkyi, R2 is alkylthioalkyi, R3 is carbamoylalkyi, R4 is aminoalkyi, R5 is 
cycloalkyi, and R6 is dialykylaminoalkyl. Further, search for one would not necessarily 
lead to the other. Different ABC transporters are patentably independent and distinct 
due to the different amino acid content of the transporter, leading to different structures. 
For example, MDR protein is a 505 amino acid residue protein having the sequence 
^MIARESKVNM...KPERG^°^ (see GenBank Accession No. BAH42184); CDR1 is a 
1501 amino acid residue protein having the sequence ^MSDSKMSSQD...REKKNKK^^°^ 
(see GenBank Accession No. EAL04348). Further, search for one would not necessarily 
lead to the other, requiring independent search. 

6. Applicant is advised that the reply to this requirement to be complete must 
include (i) an election of a species or invention to be examined even though the 
requirement may be traversed (37 CFR 1 .143) and (ii) identification of the claims 
encompassing the elected invention. 

7. Applicant is required to elect a single disclose species of cyclic depsipeptide 
wherein all of the variables are elected to arrive at a single disclosed species of cyclic 
depsipeptide. For example. Applicant elects formula (II) and R1', R3', and R5' are 
isopropyl. Applicant is further required to elect a single disclosed species of ABC 

transporter, for example, CDR1 . 

8. The election of an invention or species may be made with or without traverse. To 
preserve a right to petition, the election must be made with traverse. If the reply does 
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not distinctly and specifically point out supposed errors in the restriction requirement, 
the election shall be treated as an election without traverse. 

9. Should applicant traverse on the ground that the species are not patentably 
distinct, applicant should submit evidence or identify such evidence now of 
record showing the species to be obvious variants or clearly admit on the record 
that this is the case. In either instance, if the examiner finds one of the species 
unpatentable over the prior art, the evidence or admission may be used in a 
rejection under 35 U.S.C. 103(a) of the other species. 

1 0. Upon the allowance of a generic claim, applicant will be entitled to consideration 
of claims to additional species which depend from or otherwise require all the limitations 
of an allowable generic claim as provided by 37 CFR 1 .141 . 



Conclusion 

1 1 . Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JULIE HA whose telephone number is (571 )272-5982. 
The examiner can normally be reached on Mon-Thurs, 5:30 AM to 4:00 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Cecilia Tsang can be reached on 571-272-0562. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Julie Ha/ 

Examiner, Art Unit 1654 



